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America’s most distinguished 

law writers. His first writing, 

“Freeman Judgments” pub- 

lished 1873 brought him im- 
mediate world wide renown. 


This was followed his schol- 
arly works “Cotenancy and Partition” and 
“Executions”. 


His greatest contribution law writing was his 
solution the case law problem through the 
selection and annotation cases universal ap- 
plication, and permanent value. Editor 
the American Decisions and later the American 
State Reports developed and perfected the 
science His solution the case law 
problem continues even today through American 
Law Reports, Annotated. 


The value his life work cannot over- 
estimated. was strong factor the reforma- 
tion the literature the law and procedure 
throughout the nation. His work has left 
manent impression social order and helped 
elucidate and simplify the principles which 
men are held together civilized society. 
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When you need books hurry will get them 
you the time you need them. 
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Eastern Depositories eastern orders from our 
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Telegraphic and air mail service has practically 
annihilated the time factor using Bancroft’s serv- 
ice from any point the country. cut out the red 
tape and give you quick service. 
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You will find quick, efficient, and always satis- 
factory. 
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SIR JOHN EARDLEY WILMOT 


justice England, achieved hon- 

ors and fame lawyer and 
judge despite the fact that disliked 
practice his profession and 
thrice refused the woolsack. was 
born Derby August 16, 1709, 
the second son Robert Wilmot, 
Esq., Osmaston the county 
Derby, and Ursula, daughter Sir 
Samuel Marow Berkswell War- 
wickshire. His ancestors had been 
for several generations, 
significant fact view the social 
century England. 

Wilmot possessed good mind and 
was afforded every opportunity for its 
development. lad, attended 
the free school Derby under the 
Rev. Mr. Blackwell and later was 
Lichfield where studied under the 
Rev. Mr. Hunter. the latter in- 
stitution was contemporary with 
Samuel Johnson, the lexicographer 
and literary critic, and David Garrick, 
the leading actor the century. 
When was about fifteen years 
entered the famous Westmin- 
ster School where came under the 
influence the classical scholar, Dr. 
Robert Freind, and formed life long 
friendship with Henry Bilson Legge, 
the future chancellor 
chequer. After mastering 
jects Westminster, entered Trin- 
ity Hall, the law college Cam- 
bridge University where resided 
until 1728. did not graduate 
from Cambridge but acquired thor- 
Lockmiller member the Ral- 
eigh, North Carolina, bar and head the 
Department History and Political Science 
State College the University North 
Carolina. the author recent bi- 


ography Sir William Blackstone and oth- 
scholarly works. 


ough knowledge civil law and 
taste for that “learned leisure” which 
characterized his subsequent career. 

Wilmot desired study for the 
ministry, but his father having deter- 
mined that should lawyer, 
matriculated the Inner Temple 
London. There read his Littleton 
and Coke Upon Littleton, ate his 
meals common, performed his ex- 
ercises for the benchers, and paid the 
all important fees. June 1732, 
the age twenty-three was called 
the bar the Society the Inner 
Temple. 

was the custom the day, the 
youthful attorney spent much his 
time attending the West- 
minster. took notes the im- 
portant cases and slowly acquired 
though found the profession un- 
congenial, won distinction the 
common law courts and the bar 
Parliament election cases. 
between growing London practice 
and desire retire the country, 
tended confine his practice 
the county Derby where was 
well known and respected. 

1743, married Sarah Rivett, 
the eldest daughter Thomas Riv- 
ett, Esq., Derby, and for several 
years thereafter led the life coun- 
try squire. supervised his estates, 
followed the hounds, and made occa- 
sional trips the addi- 
tion law, read widely history 
and literature and 1745, because 
interest the latter fields, was 
elected fellow the Antiquarian 
Society. advised his neighbors 
legal matters and attended the 
sions the local assize. de- 
voted husband and father, and with 
his wife and children enjoyed 
many friendships, the security his 
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social position, and above all freedom 
from politics and the tribulations 
the London bar. 

Wilmot would perhaps have con- 
tinued the life country gentleman 
and local lawyer had not the econom- 
demands his growing family, 
three sons and two daughters, and 
the importunities friends 
him enter the service George 
provincial counsel gained 
the esteem Dudley Ryder, then at- 
torney-general and later chief justice 
the Court King’s Bench, and 
Lord Hardwicke, the chancellor. 
1753, Hardwicke had offered Wilmot 
appointment King’s counsel 
and afterwards the office serjeant, 
but rejected both honors favor 
his rural ease. During the same 

iod declined the offer seat 
the House Commons, preferring 
his estates and local clients mem- 
bership legislature dominated 
representatives from the “rotten” and 
When, however, received sum- 
mons London and was offered, 
without solicitation his part, seat 
the Court King’s Bench, de- 
cided accept the office. According- 
ly, February 11, 1755, after having 
been made serjeant-at-law, was 
knighted the King and commis- 
sioned judge. 


associates the bench, 
Sir Dudley Ryder and later Lord 
Mansfield chief justices, and Sir 
Thomas Dennison, Sir Michael Fost- 
er, and Sir Joseph Yates were men 
learning and ability. Chief Justice 
Ryder died 1756 and named 
mot one his executors. Lord 
Mansfield, who remains one Eng- 
greatest chief justices, was even 
then known distinguished judge. 
Mr. Justice Dennison was author- 
ity special pleadings 
Michael Foster had profound 
knowledge criminal law. Sir Jo- 
seph Yates, who succeeded Foster, 
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was sound lawyer but one lacking 
force. later served with Wil. 
mot the Court Common 

Although the puisne justice the 
bench, Wilmot’s services appear 
have pleased those authority, for 
1756, when Lord Hardwicke 
signed chancellor, was named 
one the commissioners the great 
seal. When appeared that the sole 
custody the seal would soon en- 
trusted him, his shrinking from 
high office and his desire for retire- 
ment again became manifest. 
ing his brother, Sir Robert Wil- 
mot, stated that would refuse 
the office all events and added that 
would not give his peace 
mind any earthly consideration 
whatever. The great seal remained 
commission for about year and 
was then delivered the attorney- 
general, Sir Robert Henley, 
wards Lord Northington, who was 
the last person hold the title 
Lord Keeper. 


addition hearing appeals 
Westminster, Wilmot went the 
circuit. March 1757, while hold- 
ing court Worcester had re- 
markable escape when bricks from 
falling chimney stack crashed through 
the roof the courtroom. The clerk, 
two members the jury, and several 
bystanders were killed others 
were severely injured. Most the 
lawyers had gone but those who re- 
mained found safety under 
table. The judge sat close the 
wall and having the presence mind 
remain quiet until the confusion 
was over escaped without injury. 
Wilmot, who was strong supporter 
the Church England, probably 
attributed his escape Divine Provi- 
dence because the following month 
reported have offered living 
the Rev. Thomas Shipton, pastor 
his local church Osmaston, Der- 
byshire. 

Like his friend Yates, Wilmot was 
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faithful and competent but not 
dominant member King’s Bench. 
the circuit could charge jury 
give sentence with firmness but 
when sat with Mansfield and the 
other justices hear 
modesty became ascendant. true 
that his well-trained mind was usual- 
busy with obscure points and close 
questions but time and again tried 
exchange his seat the King’s 
Bench for that chief justice 
Chester. This latter position was 
less honorable, but was less con- 
spicuous and laborious office. 


During the summer 1766, while 
Wilmot was still seeking retreat, 
was offered the post chief justice 
the Court Common Pleas which 
became vacant when Lord Camden 
resigned become chancellor. Not- 
withstanding the fact that his broth- 
urged him accept the profitable 
office duty the King and his 
family, made known his intention 
decline the honor which had un- 
expectedly been tendered 
was largely due the persuasions 
friends such Lord Camden, Lord 
Shelburne, Lord Northington, Lord 
Chatham, and Sir Joseph Yates that 
finally resigned from the King’s 
Bench and became lord chief justice. 


Although the new chief justice at- 
tributed his promotion his “humil- 
ity,” appears that was selected 
the Ministry because was safe 
and sane, good character, and free 
from the partisan hatreds which char- 
acterized the era the Stamp and 
Townshend Acts. hardly neces- 
sary add that his relatives and 
friends stood him greater stead 
than any unusual legal abilities. 


When the repeal the Stamp Act 
was being considered the British 
Parliament and while Wilmot was 
still member the King’s Bench, 
seemed likely that the opinion the 
judges would required 
House Lords the question 


the legal right Parliament tax 
the colonies. Although such opin- 
ion does not appear have been re- 
quested, Wilmot wrote opinion 
which held that Parliament had 
the right tax the colonies. held 
that those persons who were entitled 
British protection were bound 
obey British laws and that unless the 
Parliament had released its power 
tax clear and explicit declara- 
tion, the power must still reside with 
that body. held that the colonial 
charters were subordinate and that 
Parliament had not relinquished its 
sovereign power taxation. dis- 
missed the colonial distinctions be- 
tween the external and internal taxes 
“differences words and not 
substance,” and concluded 
holding that the principle the ob- 
ligation pay taxes did not depend 
upon the representation nonrep- 
resentation individuals groups 
the legislature, but the original 
contract, express implied, which 
bound all loyal subjects until was 
duly changed the concurrence 
the King, the House Lords, and the 
membered that Wilmot was not con- 
sidering the equity expediency 
the Stamp Act but merely abstract 
principle law. This interesting ar- 
gument printed full Appendix 
the Memoirs the Life Sir 
John Eardley Wilmot, written his 
son, John Wilmot, and published 
London 1811. 


chief justice the Court 
Common Pleas, Wilmot presided with 
dignity and fairness. Although 
had seniors the bench, Sir Edward 
Cline, Earl Bathurst, and Sir Henry 
Gould, his tact, friendliness, and lack 
party prejudices won him the sup- 
port his colleagues and overcame 
the disappointment those who may 
have desired the promotion had 
received. The personnel the court 
was later changed include Sir Jo- 
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seph Yates, Sir William Blackstone, 
and Sir Edward Gould. 

The impartial manner which 
administered justice 
King and the subject best illustrat- 
case John Wilkes Lord Halifax 
al. John Wilkes, publisher The 
North Briton and sometime member 
Parliament, was something 
patriot and rogue. For almost 
twenty years was thorn the 
flesh the King and his govern- 
ments, and the subject gossip, 
popular demonstrations, 
tant legal decisions. case 
question was action trespass for 
false imprisonment, Wilkes having 
been incarcerated the Tower and 
his papers seized virtue gen- 
eral warrant issued Lord Halifax, 
one his Majesty’s secretaries 
state. The plaintiff asked damages 
the sum £20,000. The Court 
Common Pleas followed the decision 
the Court King’s Bench hold- 
ing that general warrants were illegal 
and therefore most the trial con- 
cerned the measure damages. 
discussing the illegal action the 
defendant the chief justice 
“Now there can doubt what- 
ever, but that the imprisonment 
his person and the seizing his pa- 
pers was illegal; because there 
doubt but that the warrant, whereby 
the Plaintiff was imprisoned and his 
papers seized, was illegal; and 
there pretense foundation for 
the Defendant this cause make 
any stand against this Action way 
justification the way has 
done; because clearly and manifest- 
the Common Law the Land; and 
Warrants this kind had been found 
papers man, as-well his liberty, 
would the power Secretary 
State any his servants. The 
Law makes difference between 
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great and petty Officers. Thank God, 
they are all amenable Justice, and 
the Law will reach them they step 
over the boundaries which the Law 
has prescribed.” (Wilmot, op. cit., 
61-62.) Although the defendant 
denied malice and proved more than 
forty precedents covering period 
almost century, the jury awarded 
Wilkes £4,000 damages. The 
portance and correctness this de- 
cision has generally been recognized 
England and America. 


the 
business the Court Common 
Pleas, the lord chief justice frequently 
gave the opinion the judges the 
House Lords questions law, 
assisted the chancellor difficult cas- 
es, and attended numerous meetings 
the Privy Council which had 
been member since his appointment 
the office chief justice. The 
Privy Council considered emergency 
matters policy, and prior the in- 
dependence the American colonies 
was kept busy hearing appeals 
the King Council. These various 
duties left time for the writing 
notes the preparation opin- 
ions. Yet wrote many letters his 
children, aided William Blackstone 
with his Commentaries, and left some 
opinions and judgments his own 
hand which were published Cadell 
and Davies London 1802, under 
the Opinions and Judgments 
Sir Eardley Wilmot. Most his 
judgments were published the Law 
Reports the period, particularly 
those Serjeant Wilson and Sir 
James Burrow. 

1770, Lord Camden resigned 
chancellor and following the death 
his successor Charles Yorke, who held 
the office for only three days, the great 
seal and other honors were offered 
Wilmot the Duke Grafton. 
Without hesitation the lord chief jus- 
tice begged excused. pre- 
ferred his present work and the pros- 
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pects any early retirement the 
highest rank his profession and 
hereditary honors for his family. 
persisted his refusal later 
same year when Lord North, the head 
the new government, renewed the 
request that become chancellor. 
appears that Wilmot had now defi- 
nitely determined resign the office 
held rather than assume more ar- 
duous duties, and that addition 
his reticent nature and love private 
life, was now troubled with poor 
health. 

Wilmot resigned his high office 
January 26, 1771, and although op- 
posed pensions finally accepted 
grant £2,400 year the per- 
sonal request King George For 
the next fifteen years enjoyed fair 
health and attended the arguments 
appeals before the Privy Council. 
also looked after his estates and 
was frequent visitor the reading 
rooms the British Museum. Grad- 


ually withdrew from public life, 
enjoying the company his family 
and few close friends such Lord 
Shelburne, Lord Hardwicke, and Lord 


Bathurst. died his home 
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Great Ormond Street London 
February 1792, his eighty-third 
year. His remains were interred 
Berkswell Church, Warwickshire. 

Many estimates have been given 
the character and ability the man 
who never sought and frequently re- 
fused high honors. Horace Walpole 
tells that loved hunting and 
wine and not his profession. His son 
assures that was ideal parent 
and learned man but that his “in- 
vincible modesty” continually acted 
upon his abilities. com- 
manded the respect men all par- 
ties and his colleagues the bar 
and the bench. Politically, was 
“Old Whig” and apparently his 
ideas the political, 
his day. was not great 
judge but was able, honest, and 
diligent the discharge his duties 
both public and private. Perhaps his 
greatest service his country and 
posterity was his living exemplifica- 
tion, age ostentation, parti- 
sanship, and corruption, those vir- 
tues modesty, tolerance, and hon- 
esty. 


LIBERTY AND PROPERTY 


fundamental trouble believe the belief that 
liberty and property must protected over-com- 
plicated formalism, that legal mechanism can successfully 
substituted for the competent and responsible judge. be- 
lieve the inevitable consequence that attitude will 
cumbersome, slow, uncertain and irksome enforcement 


the law. 


shall have substantial improvement while 


the responsibility for the result laid directly the judge 
first instance and while with that responsibility not 
given the power more unconditionally control the result. 
There judgment substitute for capable trial 


judges with large powers. 
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JUSTICE 


JUSTICE FRANKLIN 
(Reprint from Brooklyn Law Review, Oct. 1940) 


ideal? Can truthfully 
said that its presence may consist 


mere applications the abstract 
the concrete? 


are fond saying that 
tice done” that “justice not 
not our viewpoint 
based mostly upon assumption 
each case, what the facts are? 
any case are wrong the 
facts, does not our conclusion 
the presence absence justice 
tumble into the abyss with the initial 
fallacy? 


Most people are born with in- 
herent sense justice but are unable 
sense clearly what means. For 
that reason they confuse the concrete 
with the ideal. They love think 
that they themselves are just. They 
are inclined critical attempt- 
applications justice others. 
The error viewpoint, any, 
largely one egotism 
trism. Yet really error? not 
nature’s purpose mount our rea- 
soning processes upon foundation 
self-importance that because, 
and only because, the very arro- 
gance that urge may engage 
assertion our opinions against 
those others, and the resultant 
dispute raise cloud 
through which the light truth may 
presently shine? 

Justice more than ideal. 
Human kind loves fair play. That, 
say, justice. Yet what fair 
play? Does not that present itself ac- 
cording variations human con- 
Take, for instance, the philos- 
ophy retributive compensatory 


Judge, Kings County Court, State New 
York. 
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justice. one time this was quite 
solidly entrenched. eye for 
eye and tooth for tooth” expressed 
nut shell. Yet came the time 
when great Teacher Men sought 
disabuse our minds it. said, 
“If man smite thee one cheek, 
turn thou the 
has large following the world to- 
day, and practical applications 
governs many our thoughts and 
actions. 


reconcile the many variant concep- 
tions justice ideal. All have 
their uses, even the one expressed 
Nietsche that might makes right. 
Each may utilized proper time 
and place accomplish pragmatic 
such may fail rallying cry. 


Let take any practical applica- 
tion justice and strip the factual 
conclusions the bone; can ever 
sure that justice really done? 
was related King Solomon that 
two women disputed which was 
the mother certain child. The 
King lifted his sword. said, 
shall cut the child two, 
you may share One woman 
The other wept 
that the child’s life spared even 
Right here were two widely varying 
philosophies, one being based upon 
the justice equal division 
flesh, because inability either 
prove maternity, the other 
based upon the conception justice 
wholly for the benefit the child. 
King Solomon awarded the child 
the woman who wept, because her 
affection she showed the likelihood 
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maternity. Yet could really 
sure the hard paths 
human experience not some- 
times find unnatural parents and 
there sound reason for the hypothe- 
sis that the case before King 
Solomon the woman 
affection could moved assert 
her claim only actual knowledge 
that such was the fact, and that the 
woman who wept had such depth 
alien affection motivated 
thereby false assertion mater- 
nity? Such cases are not infrequently 
found following adoptions. 
Solomon’s philosophy was apparently 
that motherhood did not really mat- 
ter, but that the interests the child 
were predominant, and could best 
entrusted the woman 
the child most affection. 

When the courts for jus- 
tice often get something quite 
different; something which may 
fairly sound conception the ideal 
more less false assumption 
the facts. Right here have 
the greatest stumbling block the 
administration justice, and there 
appears way avoid it. 
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Try may, will never 
able get away from the taking 
truth. But how know which 
witnesses tell the truth, guided 
accurate observation and recollection 
and unbiased idealism, 
though seemingly truthful, are but 
plausibly endeavoring mislead oth- 
ers, the end that the side which 
for some reason other they happen 
favor may And how many 
who bear witness with intended fair- 
ness are unable testify accurately 
because psychological impedi- 
ment? 

There should sense futili- 
because these realizations. Nor 
should substitute cynicism for the 
respect which the service any 
ideal entitled. must bear al- 
ways mind that fight with such 
weapons are available, 
when lose fight the fault not 
always ours but often that the 
weapons. Yet must continue 
fight, fight, fight, come what may, con- 
gle uphold the keystone the arch 
civilization the practical appli- 
cation the affairs life justice 
ideal. 


has not yet drawn, and probably never will 

draw, continuous and permanent line between the 
possible and impossible, the knowable and unknowable. 
Such line may appear drawn one decade, but 
removed the next, and encroaches what was the do- 


main the impossible and unknowable. 


Advance the 


use electricity and experiments telepathy, hypnotism, 


and clairvoyance, warn against dogmatism. 


The experi- 


ence the judiciary, shown history, should teach tol- 
erance and humility, when recall that the bench once 
accounted for familiar physical and mental conditions 


witchcraft.” 


Post (1905) 135 LRA 989, per SHELBy, 


Circuit Judge. 
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THE FEDERAL COURTS AND THEIR 


NEW RULES 


PROCEDURE 


(An Address before the Pasadena Bar Association, November 1940) 


assigned me, “The 

Federal Courts and Their Rules 
eight years ago instructor 
special study the Federal Courts and 
their new Equity Rules, and the pro- 
eedure law cases under the Federal 
Conformity Statutes and compiled 
the First Edition 
Manual Federal 

became necessary that time 
look back still further the time 
the adoption our United States 
Constitution understand how and 
why there were Federal Courts and 
how and why they had differences 
from our state courts jurisdiction 


Conditions Existing When the Con- 
stitution Adopted 


the time the adoption the 
Constitution, there were very 
and means communication 
states between the centers popu- 
lation. For this reason considerable 
local feeling existed and national co- 
herence was lacking. The establish- 
ment control the Federal Gov- 
ernment was hedged about with 
many limitations order preserve 
the state rights, state sovereignty and 
local self-government. Therefore, the 
Federal Government all its aspects 
one limited, enumerated pow- 


Federal Procedure.” 


Twelve 


ers. The national judiciary was 
exception. 


Each state had its own system 
diction. was considered that the 
Federal Courts should only have cer- 
tain conferred powers and that such 
judicial powers were not conferred 
upon the Federal judiciary remained 
the State Courts unimpaired. 


With the establishment Na- 
tional Constitution, Government 
deal with Foreign Governments, 
and National Congress enact laws 
for the Nation, was 
sary that there should Federal 
National Courts for the sake uni- 
formity decision cases arising 
under the Constitution, laws Con- 
gress and made. 


Also was considered that nation- 
dignity must sustained re- 
ferring national questions courts 
organized under the national govern- 
ment, and cases involving foreign gov- 
ernments, their representatives and 
domestics. 


Previous the adoption the 
United States Constitution for 
more than third century there- 
after, there was not railroad the 
world. The stationary steam engine 
had been use factories, but not 
means transportation until 
first tried out boats. None our 
other modern inventions existed. 
difficult realize visualize the 
conditions that time. 


But what more difficult com- 
prehension that back such 
short time history. only few 
generations ago. Many people are 
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now living who knew persons then 
living. 

The first railroad construction was 
made after great grandfather, 
whom knew, was mature man. 

Therefore, have consider 
our study the federal system, the 
conditions that existed when took 
form, the changes that have been 
made those conditions, and the ex- 
treme rapidity and extensive charac- 
ter those changes. 

When have made some progress 
this study, may able free 
ourselves outworn doctrines, theo- 
and practices, adapt ourselves 
present conditions and positions 
better direct the course affairs 
for the future. 


Local Feeling—Diversity 
Citizenship 


Turning again the time the 
inauguration our federal system, 
find: Due the lack transpor- 
tation facilities and means com- 
munication 
members one community with an- 
other, there was condition exag- 
gerated local prejudices. 

This prevented the citizen one 
community from obtaining fair treat- 
ment, especially jury cases, an- 
other locality. 

reason this local prejudice 
and local political influence, which 
might affect the trial cases which 
nonresidents were parties, provision 
was made for the trial cases 
which there was diversity citizen- 
ship the parties Federal Courts. 

There therefore, two classes 
cases which came, and still remain, 
within the jurisdiction the Federal 
Courts—but—for entirely 
reasons. 


questions are deter- 
minable Federal Courts, partly 
preserve national dignity, but chiefly 
for the sake uniformity deci- 


sion impossible obtain number 
independent state judicial systems, 
such always have existed since the 
United States was organized. 


Second: Cases diverse citizenship 
were only placed within the jurisdic- 
tion the United States Courts 
avoid the bias and prejudice which 
might exist the State Courts 
favor the State citizen against 
nonresident alien. 

This was the sole purpose the 
diverse citizenship jurisdictional pro- 
vision and not, many lawyers 
think, allow service nonresi- 
dent bring him into court outside 
the jurisdiction which lives, 
That may not done except spe- 
cial cases such government prose- 
cutions, insurance interpleader cases, 
and interpleader conflicting claim- 
ants war risk insurance and some 
other special cases. 


Exclusive and 
tion—Federal; State 


Certain matters, course, were 
and are purely Federal cognizance 
arising under Federal laws exclusive- 
ly, for instance crimes and offen- 
ses defined Federal laws; penalties 
and forfeitures under such laws; na- 
tional patent and copyright laws. 
these matters the State Courts did 
not originally have jurisdiction and 
should not have jurisdiction, but the 
Federal Courts should have exclusive 
jurisdiction. Other matters have 
come under the exclusive jurisdiction 
the Federal Courts reason the 
necessity uniform law through- 
out the United States, such 
bankruptcy law. 

There are many other matters aris- 
ing under Federal laws character 
which might first tried the State 
Court brought there and not re- 
moved the Federal Court. 

The fact that there might di- 
versity citizenship would only give 


Thirteen 


the right the defendant remove 
the case the Federal Court and 
confer upon the Federal Court juris- 
diction the case, but would not 
affect the State Court’s jurisdiction 
unless removal proceedings were in- 
stituted within the proper time. 

appears that there large 
field concurrent jurisdiction where- 
the State Courts may entertain and 
determine cases unless removed the 
Federal trial courts within the time 
limited and upon proper showing. 

Where Federal question in- 
volved and the State Court tries the 
case, there nevertheless the oppor- 
tunity for review the United States 
Supreme Court appeal certiora- 
the State Court last resort. 
cases diverse citizenship there 
course reason for appellate ju- 
risdiction. 


Constitutional Grant 


The 
provides: 


Constitution 


Art. “The judicial power the 
United States shall vested one Su- 
preme Court, and such inferior courts 
Congress may from time time ordain 
and establish.” 


providing the Constitution 
the United States creates the Supreme 
Court and imposes upon Congress the 
obligation creating other courts 
which appertain the Federal Judi- 
cial system. 

Under the authorization 
constitutional clause, Congress might 
confer upon inferior courts all the ju- 
risdiction provided for the Consti- 
tution, might limit it. 


Limitations Federal Jurisdiction 


Congress has limited it, particular- 
with respect the amount re- 
the requirement was $500 almost 
all cases except those where the Fed- 
eral Courts have exclusive jurisdic- 
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Later when the volume liti- 
gation that came into the Federal 
Courts reason the Amendments 
the Constitution following the Civil 
War was great that was difficult 
obtain any hearings, the jurisdic- 
tional amount was raised $2,000. 
1912 when the further centraliza- 
tion the National powers and 
growth business had increased liti- 
gation the Federal Courts beyond 
that which could handled them, 
limitation was made requiring the 
amount controversy exceed $3,- 
000 exclusive interest 
except cases enumerated. 


Changes—The Social and Business 
System the United States 


During the past century, transpor- 
tation and communication facilities 
(which always have had much 
with the location and size cit- 
ies) have changed the entire charac- 
ter the world. Vertical transpor- 
tation means elevators allows 
the construction buildings tre- 
phone, radio, mail service, daily pa- 
pers and magazines, all new since the 
Constitution, have given rapid means 
communication. 
ment business corporate organi- 
zation enabled reach out from 
vast centers into other communities, 
with extensive combinations capi- 
tal and labor organizations. New 
forms business organization—the 
holding corporation and the trusts— 
became necessary, and then required 
curbing. These 
quired changes and additions our 
laws, national and state. 


There recently has 
dous growth centralization na- 
tional power and the development 
various agencies, commissions and 
authorities reaching into every de- 
partment our business life and 


some 
life. 


The 
well 
gress 
creasec 
There 
state 
Trade 
Board, 
Board. 
thoriti 
and 
wil 
rying 


The 
the 
thi 
distric 
now 
cuits. 

The 
abolis 
ferred 

The 
prises 
appell 
States 
has 
cial 
liarly 

The 
trict 
the 
acter 
other 


deral 
nents 
Civil 
ficult 
isdic- 
aliza- 

and 
yond 
hem, 
the 
$3,- 
costs, 


ness 


cit- 
llows 
tre- 
tele- 
pa- 
the 
neans 
elop- 
gani- 
from 
New 
uired 
our 


na- 

and 


CASE AND COMMENT 


some extent our social and personal 
life. 

These bodies exercise judicial 
well administrative powers. Con- 
gress has established and greatly in- 
creased them during the last decade. 
There are now some half hundred. 
Among the most important Inter- 
state Commerce Commission, Federal 
Trade Commission, Federal Reserve 
Board, Security and Exchange Com- 
mission, National Labor Relations 
Board, and other agencies and au- 
thorities. District and Circuit Courts 
and Courts Appeal have much 
with assisting these bodies car- 
rying their investigations and en- 
forcing preventing the enforcement 
their orders, and reviewing them 
judicially. 

Time marching on. 


Federal System Courts 


The Judiciary Act 1789 creat- 
District Court each the 
thirteen states and Circuit Courts, 
the predecessor the District Courts 
three circuits. Later, additional 
districts having been created, were re- 
arranged into six circuits, and are 
now further rearranged into ten cir- 
cuits. 


The old circuit courts have been 
abolished and their jurisdiction trans- 
ferred the district courts. 


The Federal Judiciary now com- 
prises complete system trial and 
appellate courts within the United 
States and the territory over which 
has jurisdiction, with several spe- 
cial courts deal with matters pecu- 
liarly Federal character. 


The courts general original ju- 
risdiction are the United States Dis- 
trict Courts various districts with- 
the several States, and the District 
Columbia corresponding char- 
acter the California Superior Court 
and the District Circuit Courts 
other States. 


One more Federal 
Courts located each State. 

Other lower courts are the Customs 
Court, and Court Claims. ‘There 
are also outside the United States 
proper, Territorial Courts Alaska 
and Hawaii, Courts for the 
pine Islands, the Panama Canal, and 
the so-called Insular Courts Puerto 
Rico and the Virgin Islands. Consu- 
lar Courts exist under various 
and the Court for China. 


Alaska has territorial court 
four divisions with jurisdiction 
civil, criminal, equity and admiralty 
cases. Appeals are the Ninth Cir- 
cuit Court Appeals. 


Hawaii has supreme court and 
district court. Appeals are the 
Ninth Circuit Court Appeals. 


The Philippine Islands have Su- 
preme Court and courts first in- 
stance with jurisdiction criminal and 
civil and admiralty. Review 
certiorari the Supreme Court 
the United States under USC 349. 


The Panama Canal has complete 
system courts and code crim- 
inal procedure. There district 
court two divisions 
trates’ courts. Civil and criminal ju- 
magistrates’ courts and the district 
court, the latter tribunal being given 
original jurisdiction all felony cas- 
es. Appeals are the Fifth Circuit 
Court Appeals. 

Puerto Rico the time was an- 
nexed had judicial system contin- 
ued the United compris- 
Supreme Court, trial courts 
general jurisdiction, and municipal 
courts. Appeals are the First Cir- 
cuit Court Appeals. 

The Virgin Islands 
courts that were established 
islands when the United States took 
them over treaty from Denmark. 
Appeals are the Third Circuit 
Court Appeals. 
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The intermediate appellate courts 
are the ten Circuit Courts Appeal, 
one for each the circuits and 
eleventh similar court, the court 
appeals the District Columbia. 
Each circuit composed number 
different States. The Federal Re- 
porter has map its title page 
showing the various States included 
each circuit. 

The Circuit Court Appeals and 
Court Appeals, District Colum- 
bia, also possess considerable review- 
ing power over various Commissions 
and Agencies the United States. 
But the function the appellate 
court chiefly appellate. 

The Court Customs and Patent 
Appeals organized handle ap- 
peals from the customs court and 
Patent and Trademark Appeals from 
the Board Appeals the Patent 
Office. 

Finally above all the Supreme 
Court the United States, the only 
court mentioned the Constitution, 
with some original jurisdiction, but 
chiefly Appellate Court last re- 
sort with appellate jurisdiction not 
only over the Federal System, but 
review decisions the courts last 
resort the several states when Fed- 
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eral national questions 
volved. 

the last five years all these courts 
and each the eleven circuit courts 
appeals and 1939 the Supreme 
Court, have adopted new revised 
rules adding rules for review ad- 
ministrative bodies. 

The extensive and complex system 
Federal courts has been able 
provide various rules procedure 
governing their several expanded and 
growing practices without awaiting 
the slow and inexperienced aid 
Congress. 

The moral our story that 
possible meet promptly 
panding demands for remedial relief 
when the courts are authorized and 
required make and control their 
own rules. This has been 
plished the Federal System under 
legislative authorization and control, 
but without legislative interference. 

The granting similar authority 
states would much, not only for 
the betterment the court proce- 
dure the particular state, but 
would assist the development 
uniformity throughout the United 
States. 


THE law racket? Are lawyers racketeers? Are 

judges and courts unnecessary, are legal princi- 
ples ‘mass hokum’ and ‘the law whole 
fraud?’ for one, tired out with the ‘smart-aleck’ 


literature this country. 


bored death with 


the debunking books which falsify history and biog- 
raphy. set heart, mind and two fists 
against all who are boring from within and who 
would, they could, destroy all that has made Amer- 
ica what is—the last best hope 


PAUL STRYKER. 
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PRE-TRIAL SYSTEM THE 
MUNICIPAL COURT CHICAGO 


Constructive Administration Justice under the New Procedure 


form American courts more 
widely discussed today than that 
pre-trial hearings. Fundamentally, 
the principle pre-trial procedure 
neither new nor novel the ex- 
perienced trial judge. only 
thing essentially new the rule 
which vitalizes the practice and pro- 
vides modern vehicle for its utili- 
zation, where indicated the vol- 
ume business, class cases. 

dure had its origin English Juris- 
prudence and particularly 
English trial courts, wherein the rule 
providing for pre-trial conferences 
has been amended from time time 
give expression the need for the 
same the light experience. 

England finds expression 
the rule known “Summons for Di- 
rections,” which provided for sum- 
mons counsel, immediately after 
filing suit and before the issues 
were cast. Counsel were called be- 
fore the master, whereat the issues 
were simplified. Counsel for plain- 
was called upon state the na- 
ture his case and the proof relied 
upon sustain it. Later the rule 
was amended that present the 
roceeding conducted before the 
court. 

royal commission appointed 
England 1936 consider the “dis- 


the Municipal Court Chi- 
cago; Chairman the Rules Committee 
the Municipal Court; Author “Pertinent 
Points Probate Practice” and “Municipal 
Court Manual;” Vice-Chairman Pre-Trial 
Conference Committee the Illinois Bar 
Association. 


patch business common law” 
the English courts, made close study 
pre-trial procedure employed 
England. This commission was com- 
posed Lord Peel, chairman, and 
other distinguished members from 
the English Bench and Bar. 
ing the report the commission, 
twenty-six public hearings were had 
during six months. 
witnesses were 
heard. The Lord Chief Justice and 
many judges the high court and 
various court officials England, in- 
cluding barristers, solicitors 
men testified before the commission. 
The commission reported that the 
most serious cause expense and de- 
lay litigation Great Britain was 
the great length trials which could 
reduced most effectively two 
ways; namely, restricting the issues 
those seriously contested, and 
simplifying the proof, which could 
accomplished pre-trial, they 
for Directions.” 


Pre-Trial Procedure 


The heart and soul the new pro- 
cedure the Municipal Court 
found the pre-trial practice. Elim- 
inate pre-trial and you will not travel 
any faster than have been able un- 
der our present system for the past 
one hundred years. 

Pre-trial has been followed with 
marked success the city Detroit 
for over six years. Detroit every 
circuit court case when ready for 
trial, automatically placed the 
pre-trial docket and goes the pre- 
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trial judge for this preliminary in- 
vestigation. The pre-trial hearing 
occurs about two weeks before the 
time when the case would usually 
come for trial that every case 
put the pre-trial docket the De- 
troit courts one which, the ab- 
sence pre-trial hearing, would 
have gone the docket for trial 
within about two weeks. point- 
out the Detroit judges that two 
results follow such pre-trials. 
the case may settled and dropped 
from the trial list altogether, and sec- 
ond, the issues may clarified 
amendment cut down various 
ways, and the pre-trial judge will 
make entry, stating what facts 
have been admitted, 
tions have been entered into, and any 
other matters limiting the scope 
conduct the trial. 


From examination the statis- 
tical reports, find that during the 
year 1935 there were 4,965 cases 
the Detroit Circuit Court ready for 
trial, that these 2,016 were finally 
disposed the pre-trial hearing 
and never went trial. the year 
1936 there were 5,834 ready for trial 
and these 2,886 were finally deter- 
mined the pre-trial hearing. 
1937, 55.1% the cases ready for 
trial the courts Detroit were 
finally disposed the pre-trial 
hearing and never went trial. 
other words, 1935, 40.6% the 
cases fell out pre-trial, 1936, 
49.4% and 1937, 55.1%. 

Judge Joseph Moynihan, 
charge pre-trial hearings De- 
troit, has said, “It considered 
judgment without 
doubt the greatest contribution 
made the facilitation judicial 
business that the metropolitan courts 
our country have seen. satis- 
fied that the bench and bar 
every large city could really under- 
stand the virtue this particular 
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system, they 
adopt it.” 

Dallas, Texas, the pre-trial pro- 
cedure was tried out 1938. Judge 
John Rawlings report made 
the Dallas Bar Association June 
1938, stated that during period 
immediately preceding the test, the 
court had been completing jury trials 
the rate seven per week, while 
the first eleven weeks under the 
pre-trial system, total 108 similar 
cases was disposed of. 

his report, Judge Rawlings re- 
ferred individual attempts for over 
about legislation the results at- 
tributed pre-trial hearings. 
report also states that his opinion 
pre-trial timesaver for the court, 
for the jurors, for witnesses, litigants 
and lawyers; and that there 
longer his jurisdiction any com- 
plaint the law’s delay and that the 
press has editorially praised the re- 
sults pre-trial. 


Results the Municipal Court 


September 1940, there were 
4,517 jury cases which had been pend- 
ing for period ranging from one 
eight years the Municipal Court 
the City Chicago. Due the pre- 
trial procedure, all said 4,517 cases 
were preliminarily called, listed and 
docketed within period about fif- 
ty-five court days, and can stated 
that all the cases that category will 
agreement the parties within the 
next sixty days. ‘Thereafter, cause 
action filed for jury trial will auto- 
matically. called for pre-trial with- 
sixty days after the filing same 
and will set for trial within thirty 
days. The Municipal Court Chi- 
cago, the largest court its kind 
the world, has demonstrated beyond 
equivocation that pre-trial procedure 
properly conducted, system which 
not only helps the court but creates 
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better results and less antagonism 
among litigants and lawyers. il- 
lustrate the remarkable results, the 
following recapitulation herewith 
presented: 


Pre-trial Court commenced Municipal 
Court September 1940 


Demand for jury trial 1,349 
Pending pre-trial conferences set for 


Cases settled pre-trial conferences 
Cases dismissed for want prosecu- 

parte judgments 161 
Cases dismissed stipulation after 

court call. (These cases contain all 

settlement parties before trial.) 

Bench, Non-suit Summary Judg- 

ments 
Cases pending settlement 

conference (continued 

final consultation with clients) 

Previous experience shows 
about 250 cases this category will 

disposed without trial. 


Cases disposed Pre-trial Court 991 
off call originally 


disposed of, pending final 

1,560 
About 31% the cases are disposed 

directly pre-trial conference 

hearings. 

Cases disposed other court pro- 

1,139 

2,699 


Not only were great many cases 
disposed conferences but 
many instances both sides admitted 
certain facts which reduced many is- 
sues thus saving much time and 
money for services juries, court at- 
tachés and the parties involved 
lawsuit. This new system the Mu- 
nicipal Court Chicago has saved 
least $25,000 for the taxpayer, and 
addition has created situation 
where and attorneys are not 
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afraid sit down and “talk matters 
over” calmly and peacefully. has 
been demonstrated that result 
such conferences, litigants leave the 
courtroom friends and not an- 
tagonists, for they are happier with 
lean cash settlements than with large 
unpaid judgments. The number 
appeals has been reduced. Many 
claimants after settlement their 
cases have resumed 
with their opponents and many 
cases where members family have 
been involved, has helped cre- 
ate and cement new family bond 
friendship and loyalty. 


one case where contest the 
genuineness certain facts was 
dispute, was agreed that lie de- 
tector test should taken. this 
case, the entire matter was disposed 
forty-five minutes, whereas 
would have taken three four days 
for jury decide. 


Under the system adopted the 
Municipal Court, the judge who pre- 
sides the pre-trial conference not 
the trial judge, thus giving both sides 
opportunity present their facts 
and their viewpoints without fearing 
any prejudice the trial the case. 

true that each pre-trial system 
has its own peculiar features gov- 
erned the locality which 
applied, the kinds cases which are 
most numerous, and the amounts in- 
volved the lawsuits. For these 
reasons, may seem advisable 
make several outstanding 
tions the detailed procedure, 
which has been found expeditious 
the Municipal Court, the largest 
court its kind the land. 

calendar all pending cases was 
disposition was made 
any lawsuit the first 
one both parties did not appear, 
the case was set for pre-trial hearing 
two weeks hence, and the absentee 
party was notified the clerk the 
Court. the second call, both 
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sides appeared, pre-trial discussion 
was held informally chambers, and 
the cause either settled set for 
definite day. When one litigant ap- 
peared the second hearing, 
parte disposition was entered the 
Court. cases, where neither side 
appeared, the cause was dismissed for 
want prosecution. 


all cases set for trial “ad- 
call made the day before, 
and continuances granted, either 
agreement upon good cause shown. 
case continued the day 
unless affidavit filed evidencing 
statutory grounds. 


motions 
changes venue and amendments 
pleadings are made before the trial 
judge. The trial judges, four them, 
not hear any preliminary motions. 

When settlements are effected, and 
cash available, has been found 
that payments regular intervals 
can arranged stipulation. Judg- 
ment entered for the agreed sum, 
payable monthly, with the additional 
provision that default made for 
period exceeding sixty days, then 
the plaintiff shall entitled 
large sum agreed upon, for the 
full amount the suit. This saves 
the plaintiff the time actual trial, 
and indirectly “whip” over the 
defendant, that payments are made 
promptly. This idea somewhat 
new, but has accomplished favor- 
able results. 

cursory examination legal his- 
tory brings out the fact that arbitra- 
tion and reconciliation are among 
the oldest and most rational methods 
adjusting many types 
From experience had the pre-trial 
court, suggested that mediation 
would helpful many instances 
cases involving less than $100; 
that regulations adopted 
for conciliation the courts with- 
out the necessity filing legal docu- 
ments provided for the rules 


Twenty 


COMMENT 


the Municipal Court the State 
New York, and known pro- 
ceedings for “Notice Conciliation.” 

Another effective measure 
simplification jury trials would 
the adoption standardized jury in- 
structions, which 
numerous appeals, 
ments the jury, well the sav- 
ing time for counsel and the courts. 


Quoting from article entitled 
Pleases Chicago Lawyers, 
Press and Public” the Journal 
the American Judicature Society: 

“Pretrial procedure has survived 
two months’ test the Chicago Mu- 
nicipal Court with colors flying. 
statistical report issued November 
Judge Oscar Caplan affords evi- 
dence its effectiveness clearing 
the calendar and promoting prompt 
disposal civil controversies. Some 
time before the release these favor- 
greeted pretrial when was started 
September had been turned into al- 
most universal commendation law- 
yers, Civic groups, newspapers and lo- 
cal bar organizations. 


“The Chicago experience again 
demonstrates the truth the state- 
ment Mr. Justice Laws Wash- 
ington his address before the sec- 
tion judicial administration the 
American Bar Association Phila- 
delphia, that where pretrial 
oes only because the willing 
cooperation all parties interested, 
including the bar. The newspapers 
have been generous with publicity, 
and widespread public interest 
led more than twenty lectures 
the subject before civic groups. 
first few attorneys about 
being forced trial, but the system 
has now won such approval that 
cases not set the pretrial call 
the chief justice are placed there 
agreement.” 
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made Assistant Attorney General 


Alexander Holtzoff when said: 


“No system law can remain static. 
must grow, and mould and 
the needs the time, order meet 
the responsibilities with which 
yers the forefront such ad- 
vances, and the duty every member 
the legal profession equip himself 
properly become part these great 
public movements.” 


that sense, the Municipal Court 
Chicago has made great strides for 
streamlining its procedure since July 
1940. has preparation many 
valuable suggestions and methods 
which co-operation with the Chi- 
cago Bar Association and other law 
organizations will make the stand- 
ard bearer modern reform court 
procedure. 


The legal profession has now been 
acclimated try their cases speedily 
and without delay. Before the adop- 
tion the pre-trial system, has 
been found that continuances were 
requested three out five cases 
for the purpose filing amendments, 
taking depositions, making 
eries and adding new parties, change 
venue and various other reasons, 
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which are now being disposed 
pre-trial procedure. can 
question that much time and de- 
lay saved pre-trial conferences. 
The friendly and splendid co-opera- 
tion the bar has made possible 
for the judges the Court more 
efficiently expedite the administra- 
tion justice. While the system 

re-trial may not known all 
this time, has accom- 
plished legal Many 
the lawyers still not know the ex- 
act purposes accomplished 
the pre-trial conference. Some 
them first, are reluctant show 
their hand, speak, but once they 
have had the experience and the as- 
surance the Court that their in- 
terest will protected they need 
have fear that their inter- 
est will prejudiced the disclo- 
sure any facts, and they are always 
ready and willing 
court’s suggestions arriving the 
true facts, even many times the 
expense admitting facts which are 
determinative 
Pre-trial conference the first step 
series legal innovations which 
will help render justice all liti- 
gants. 


LIFE OLD CHICAGO 


eightieth anniversary Chicago store brought light set rules 
that the employees were compelled obey, when the store was first opened. 
They are such interest that quote them below. “Store must opened 


shelves and showcases dusted. Lamps trimmed, filled and chimneys cleaned; 
pens made; doors and windows opened; pail water, also bucket coal 
brought before breakfast (if there time so) and attend customers 
who call. Store must not opened the Sabbath unless necessary, and then 


‘only for few The employee who the habit smoking Spanish 


cigars, being shaved the going dances, and other places amuse- 
ment, will surely give his employer reason suspicious his integrity and 
honesty. Each employee must not pay less than five dollars year the church 
and must attend Sunday school regularly. Men employees are given one eve- 


ning week for courting and two they prayer meeting.” 
—EXCHANGE. 
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BRINGS 
DEFENDANT TRIAL 
JURY 


James Goble. 
Reprinted from Courier Journal, Louis- 


ville, Ky. 
buzz the Eastern Kentucky 
courtroom. baby wails. Men 
and women shift their feet, waiting 
for the second day the trial 


start. Some them are splattered 
with mud. They have come long 
way. 


deputy sheriff. The bailiff comes in, 
herding the jurors whom guard- 
all night. Then the lawyers and 
the judge come in. 

The bailiff bangs table and 
yells “Quiet!” 

The judge looks about and sees 
preacher. The judge asks the preach- 
pray. The jurors and some 
the spectators kneel. 

The preacher says, got 
quit your shootin’ and 

When stops praying, everybody 
within reach shakes his hand. 

* * * 


The defendant comes the wit- 
ness chair. 

The prosecuting attorney says: 

“Didn’t you shoot three times 
Jake Didn’t you hit and 
kill him the third shot?” 

The defendant rolls his red-rimmed 
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One the spectators snickers, 
man what shoots three 
times and only hits him once oughta 
penitentiared.” 

The yells “Quiet!” 

attorney 
question after question Red Eyes. 
The face starts glistening 
with sweat. quotes Scripture. 

“And you took this man’s life when 
you knew that the Good Book says 


The voice rises and falls, 
mournfully. looks the jury, his 
face sad his heart breaking. and 
Some the jurors look him in- and 
comes over. The juror whispers 
the ear. The bailiff leaves, 
then comes back with glass water. bod 
Another the jurors spits tobacco 
juice that misses spittoon. 
The judge leans back his chair. 
fans his face with sheaf pa- 
pers. The deputy sheriff leans over 
and whispers the judge’s ear. 
judge smiles. 
The sun slices through tattered 
venetian blind and paints stripes 
Red Eyes’ clothes. looks the 


striped prison uniform. 
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The prosecuting attorney wipes his 
eyes with handkerchief, then sits 
down. 

The defense lawyer gets up. 


goes and whispers the judge. Then 
turns Red Eyes. 
The defense attorney says, “You 


thought Hendricks would kill you 
you didn’t shoot him, didn’t you?” 

Red Eyes says, “Yes.” 

Then the defense attorney starts 
quoting Scripture, attempting 
prove the killing was justified. 

* * * 

The jurors shift their feet. Amid 
the spectators, the baby wails again. 
Its mother unbuttons the top her 
dress and lets nurse. The men and 
women whisper softly. are get- 
ting tired, and long way 
their up-hollow homes. 
nothing unusual about this murder 
like all the others. They 
wouldn’t have come town hear 
but most them are related either 
the defendant the dead man’s 
family. 

The bailiff yells, “Quiet!” 

The lawyers talk and talk. 

Finally the jurors out make 
verdict. The spectators stand 
and stretch. The lawyers, the judge 
and the bailiff chat and smile. 

The judge says, hope the ju- 
hurry. fifteen more 
murder cases the docket.” 

The jurors come back in. 
body becomes 

The jury foreman says, 
him not guilty.” 

Some the spectators smile. Some 
look disappointed. But nobody looks 
surprised. was what they expected. 
But the dead man hadn’t had 
knife, things would’ve been different. 
that case, Red Eyes might have 
been sentenced five ten years. 

They start out the courtroom. 

The judge yawns and prepares for 
the next case. 


Every- 


“We find 


PRIZE CLAIM LETTER 


The following letter contributed At- 
torney Thomas Holt Ada, Okla., re- 
sulted full payment for the loss the 
cow involved. 


re: CR-2322. Claim 
Wilson for loss cow. 


Dear Sir: 


our letter the 7th inst., ad- 

this city, relative his claim for loss 
cow your railroad last Sep- 
tember, has been referred for 
attention. 


are surprised and aggrieved 
that the great KATY SYSTEM has 
more heart than offer him $10.- 
for cow that had paid $25.00 
for the day before your cruel and 
blood-thirsty train crew 
She was killed under circumstances 
that undoubtedly make the company 
liable, for makes difference 
which way the train was going, the 
road was straight for half mile each 
way from the point she was struck. 
She stood upon the crossing, bright 
and shining mark, and brilliant 
target for that train crew, and they 
bore down upon her fiendish glee 
inasmuch she was probably the first 
object they had chance hit that 
day. 

Unlike other claimants, Mr. Wilson 
does not claim his cow thor- 
oughbred, full-blood Ayreshire 
Jersey. truthful man. His 
cow was not blue-ribbon taker, but 
just gentle, music-loving, playful 
cow, that filled the idle moment 
the day and night gently roam- 
ing around, munching the ignorant 
weeds and grasses that strew her path, 
and filling the air with piercing, stri- 
dent notes from her far-away voice. 

And she was harmless creature. 
She would not much touch the 
hair dog’s back. She was only 
two years old—just beginning travel 
life’s rosy pathway, and her full life 
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WHEN 


The General 


The execution any military movement pre- 
ceded careful study the maps the area. 
While only the daring can win great victories, 
even the bold carefully prepare spending hours 
examining maps and acquiring full knowledge 
the country which lies ahead. 


THE LAWYERS CO-OPERS 

BANCROFT-WRY 

200 Frar 


FULL TEXT OVER 400 SUBJECTS 


COUNTS 


The Lawyer 
The strategy the terrain important the 
lawyer the general. must put pre- 
liminary work with his books acquire that 
thorough knowledge the subject which alone 
will enable him avoid traps 
achieve his legal objective. 


lawyers’ manual strategy. 


THOUGHT STIMULATING READING 


PUBLISHING COMPANY 
New York City 


COMPANY 


ter Calif. 


CASF AND 
lay before her. stated her 
former owner (and doubt not but 
true) that his children did with 
safety, climb around among her legs, 
hang her neck, and playfully milk 
her bounteous teats and squirt the 
same each other, with never word 
protest from this cow! Though 
tied and bound this giant rail- 
way system you are, you doubt 
can see, mind’s eye, this playful 
and gentle creature your infernal 
train crew brought such untime- 
and inglorious end the bitter 
night September 1919. 

Now please, Mr. Claim Agent, cut 
loose from that rigid, red-tape world 
iron and blood, and human just 
once more. Unloose the purse strings 
this giant railway system and spill 
out just fifteen more pesos (quince 
pesos) and pay this honest tenant 
farmer that will hardly have enough 
carry him through the hard win- 
ter. 

you will this, count your 
friends forever. 


Very truly yours, 
CUTLER HOLT 
Thomas 


SELECTION FROM 
“LEGAL DRAFTSMANSHIP” 


Charles Beardsley (Florida Law Jour- 

BSCURITY draftsmanship the 
Clarity thought begets clarity 
expression. Our words are the frames 
that hold our thoughts. They are 
the frame window. the frame 
needlessly heavy, needlessly ob- 
scures the light. Good construction 
calls for just enough frame hold 
the light, that the frame will not 
call attention itself, and that 
will see only the light. Good drafts- 
manship calls for just enough words 


COMMENT 


express the thought. that the 
words will not attract attention 
themselves, that the reader can 
read line after line, page after page, 
without seeing single word, seeing 
only the thought. 
speech, dress, almost everything, 
simplicity the measure 

conclusion, therefore, know all 
men—and these presents, 
that these remarks legal drafts. 
manship, witnesseth. 

gating your esoteric cogitations, your 
epistolary communications, 
galistic observations, you 
ware of, eschew, and sedulously avoid, 
all conglomerations asinine 
tation, flatulent garrulity, pompous 
prolixity, 
and platitudinous ponderosity. 

other words, write 
plainly, sensibly and simply. 
what you mean. Don’t put airs. 
And don’t use big words. 


HOW MUCH HOW MUCH 


the District Court the United States 
for the Southern District 
ami Division. No. 129. 

United States One Chevrolet. 


Memorandum Findings the Court 
(not officially reported). 


ALLER, Jupce: The 
government, this case, seeks 
the forfeiture Chevrolet automo- 
bile the ground that said automo- 
bile was used concealing and re- 
moving untax-paid 
key with the intent defraud the 
government out the tax, contrary 
Sec. 3321, Title 26, USCA. 
tion made, and heard, dismiss 
the forfeiture proceedings. 
The witnesses for the government 
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CASE AND 


the testified that the car question was 


driven into the yard third party; 
that the driver and negro got out 


the car, whereupon the driver un- 
locked the trunk, from whence the 


negro took two five-gallon glass jugs 
and placed same LaSalle auto- 
mobile that was parked the yard. 
The LaSalle was then, the man 
whose yard the cars were parked, 
driven into the garage. investi- 
gation the contents the LaSalle 
revealed that contained eighteen 
glass jugs, well some 
sugar, etc. 


was testified that there was 
“small quantity moonshine whis- 
key” each the eighteen jugs; 
that eight ten these jugs were 
drained and the total yield liquor 
was about one-half pint. one was 
able identify the two jugs trans- 
ferred from the Chevrolet the La- 
Salle. information available 
how much that half pint was 
the two jugs question. 

Thus will seen that the facts 
the quantity liquor the 
two jugs are meagre the said 
quantity. The law the subject 
how little liquor can wreak for- 
feiture likewise meagre. cannot, 
with impunity, supply the deficiency, 
any, the liquor, but the contrary 
true the paucity legal learn- 
ing the subject. 

Now the ground for the forfeiture 
not merely the concealing con- 
traband liquor. hold would 
place jeopardy the property 
many husband who 
liquor from spouse with destruc- 
tive bent mind. True that 
such concealment might subject 
such husband prosecution for the 
possession untax-paid liquor, but 
would not subject him the for- 
feiture his car wherein was con- 
cealed, unless had concealed 
with the intent defraud the govern- 
ment the tax. 


all 
ents, 
rafts- 
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COMMENT 


must, therefore, examine into 
the question intent the present 
case. this must consider 
all the facts circumstances. 
must draw copiously from the well 
human experience, and the light 
common sense must see what 
comes up. 


eight jugs drained there was one- 
half pint, less, moonshine. But 
since the contents neither the 
jugs were measured must assume 
that each jug had average one- 
eighth one-half pint, one-six- 
teenth pint liquor it. The 
Federal tax the liquor each jug 
would approximately four cents. 
So, giving the government the benefit 
every doubt, stood lose eight 
cents. 

eighths jigger was the dregs the 
jug, which common knowledge 
tells there doubtless 
siderable foreign substances, such 
roach legs, ants, bees, charcoal sedi- 
ment, and the like. grave doubt 
exists there really was more than 
half snort liquor left each jug. 


This brings now the question 
whether the driver the car, who 
was old head the moonshine 
liquor business, and fully aware 
the law’s penalties, really intended 
defraud the government out that 
eight-cent tax, and thereby subject 
himself penal servitude his 
new car forfeiture, 
whether not merely intended 
take some empty jugs 
neighbor. Perhaps wanted re- 
fill and would have gotten had not 
the officers seized the whole layout 
and prevented subsequent fruition 
forfeiture. 


the opinion the Court, 
therefore, that the inconsequential 
amount contraband liquor found 
the jugs insufficient law es- 
tablish presumption intent 
defraud the government. 


Twenty-seven 


Action surrender old note be- 
fore action new note. Abrams 
American Security Trust Co. 
App (2d) 520, 129 ALR 
368, was held that general rule, 
new note given consideration 
the surrender old note where, 
upon demand, the old note not 
surrendered but remains 
there being such circumstances 
failure consideration. 


Annotation: 
demnity lieu thereof) original 
instrument condition recovery 
upon new renewal instrument, 
surrender new renewal instru- 
ment condition recovery upon 
original. 129 ALR 


Animals injury dog exhibited 
show. Splaine Eastern Dog 
Club, Mass (2d) 450, 129 
ALR 427, was held that persons 
conducting dog show owe ex- 
hibitor, bringing his dog, duty 
premises reasonably safe, 
fore, exercise reasonable care 
protect the exhibitor from harm from 
the dogs exhibition. 

Annotation: Liability for injury 
inflicted dog other domestic 
animal exhibited show. 129 ALR 
431. 


Appeal admission expert 


timony reversible error. Cur- 


Twen ty-eigh 


(2d) 354, 129 ALR 433, was held 
that not reversible error 
mit expert, negligence action 
sion, testify the condition 
the tires one the automobiles 
several months after 
where there was evidence from which 
the jury might have found that the 
condition the tires that time 
was the same the time the 
collision, even though subject 
matter not necessarily such 
require expert testimony. 

Annotation: and 
automobile parts thereof after ac- 
cident, issue responsibility for 
accident. 129 ALR 438. 


Appearance atiack attachment 
trial Trust Co. Rabinowitz, 
A(2d) 259, 129 ALR 1236, 
was held that residents the state 
whose property has been attached but 
who have not been personally served 
with process submit the 
judgment may rendered against 
them, filing notice appearance 
which, though purporting 
entry special appearance, states 
that for the purpose attacking 
the jurisdiction the court grant 
motion for summary judgment, 
protecting the rights the defend- 
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Trusts the 


Conflict Laws 


WALTER LAND 


the New York Bar 


This complete and practical treatise written for the use 
lawyers, trust officers and others who deal with testamentary 
and inter vivos trusts. 


The book deals with trusts real property, trusts tangible 
personal property and trusts intangible personal property. 
particularly helpful trusts having elements two 
more states cases involving: 


What law governs the Validity Trusts. 


What law governs the Construction Trust Instru- 
ments. 


What law governs the Administration Trusts. 


The Courts what state will exercise jurisdiction over 
Trusts. 


Multiple State Inheritance Taxation Trusts. 
Multiple State Property Taxation Trusts. 
Multiple State Income Taxation Trusts. 

Multiple State Gift Taxation Trusts. 


deals with the question the law what state governs 
trust and the question what state may tax trust 
useful and necessary supplement general treatises the 
law trusts. 

The author specializes the practice and Estate Law 
and Director the Trust Division the Section Real 
Property, Probate and Trust Law the American Bar Associa- 
tion and for number years has been Chairman this 
Section’s Committee Noteworthy Trust and Estate decisions. 


ONE VOLUME $6.00 


BAKER, VOORHIS CO., Inc. 
Broad Street New York, 


held 
per- 
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ants and such property may 
have been attached, and claiming 
right trial jury contesting the 
may affect the attached property. 
Annotation: Attack defendant 
upon attachment garnishment 
appearance subjecting him person- 
ally jurisdiction. 129 ALR 1240. 


Bonds notice suspicion 
wrongdoing. Brown Maryland 
129 ALR 1404, was held that pro- 
vision fidelity bond requiring the 
obligee give notice loss within 
certain time after discovery the 
loss does not require him inform 
the surety mere suspicion dis- 
honest conduct the part insured 
employee. 

Annotation: Suspicion, reasons 
for suspicion, wrongdoing officer 
employee covered fidelity bond 
policy, requiring obligee com- 
ply with conditions bond with re- 
spect notice discovery knowl- 
edge loss. 129 ALR 1411. 


Carriers delivery without collect- 
ing freight charges directed. 
New York Central Co. Trans- 
American Petroleum Corp. 108 (2d) 
994, 129 ALR 206, was held that 
consignee does not, reconsigning 
the shipment, render himself liable 
pay freight charges, where the recon- 
signment order directs the carrier 
collect the freight charges from the 
one whom the shipment deliv- 
ered and the carrier fails so. 

Annotation: Liability for freight 
charge delivery without 
collecting charge stipulated di- 
rected. 129 ALR 213. 


Chattel Mortgage cattle. 
Credit Asso. Ala 197 347, 129 
ALR 893, was held that cattle pur- 
chased the mortgagor after the 
execution chattel mortgage pur- 
porting cover cattle then owned 


him and located certain lands, and 
any addition thereto within twelve 
months from the date the mort- 
gage, are not covered the 
gage. 

Annotation: Chattel mortgage 
quently acquired means other than 
natural increase generation. 
ALR 899. 


visions statute. State Ohio 
Associates Investment Co. 136 Ohio 
456, NE(2d) 457, 129 ALR 
1074, was held that the assignee 
conditional sales contract not 
“vendor” within the purview 
464,. General Code, and cannot 
held criminally liable when re- 
possesses property without comply- 
ing with the provisions 8570, 
General Code. 

Annotation: Validity, construction, 
sions statute relating expressly 
conditional instalment sales per- 
sonal property. 129 ALR 1077. 


Contempt disobedience order 


Labor Relations Board. Na- 
tional Labor Relations 
American Potash Chemical Corp. 
113 (2d) 232, 129 ALR 874, was 
held that employer ordered 
proceeding under the National Labor 
Relations Act reinstate certain em- 
ployees and make good any losses 
quence discharge demotion 
chargeable with contempt making 
settlement with such employees 
the basis their back pay with 
additional bonus for resigning their 
right reinstatement. 

Annotation: National Labor Rela- 
tions Act: right employer agree- 
ment compromise with employees 
former employees avoid compli- 
ance with board’s order for their re- 
instatement other order 
tion 129 ALR 879. 
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Congress and 


Forty-three State Legislatures 
Convene 1941 


New legislation again the making. Dur- 
ing the critical year 1941 chapter after chapter 
new laws will enacted changing your 
statute and code sections and affecting your 
session laws. 


The Shepard services, issued periodically, 
keep you abreast the changes the law. 
They also keep you advised the latest de- 
cisions the courts the construction the 
existing new laws that are the making. 


Shepard’s Citations compact, convenient, 
accurate, economical and date. has 
always been extremely useful lawyers. To- 
day, indispensable. 


Shepard’s Citations 


The Frank Shepard Company 
76-88 Lafayette Street 
New York 
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Declaratory Judgment validity 
criminal statute. Dill Ham- 
ilton, 137 Neb 723, 291 62, 129 
ALR 743, was held that plaintiffs 
are not required violate 
construed its validity determined 
proceeding for declaratory 
judgment. 

Annotation: 
tion, and application criminal stat- 
utes and ordinances proper sub- 
ject for declaratory judgment. 129 
ALR 


Deeds delivery not sufficient. 
Orris Whipple, 224 lowa 1157, 280 
617, 129 ALR was held that 
the placing deed safety de- 
posit box where found after the 
grantor’s death not effective de- 
livery thereof, where the grantor has 
control the box and retains posses- 
sion the property, even though 
several occasions she expresses orally 
her intention that the grantees shall 
have the property. 

Annotation: Delivery deed 
without manual transfer record. 
129 ALR 


Dentists duty and liability 
patient. Vigneault Dr. Hewson 
Dental Co. Mass (2d) 185, 
129 ALR 95, was held that dentist 
under duty exercise the skill 
ordinarily exercised the locality 
the time other dentists. 

Annotation: Duty and liabilit 
dentist patient. 129 ALR 101. 


Domicil change employee 
Federal government. Sweeney 
113 (2d) 25, 129 ALR 1370, was 
held that one coming the District 
Columbia from state mem- 
ber the military service the 
United States, and, after his discharge, 
remaining there continuously 
twenty years the employment 
the United States civil service 
employee and attorney the 
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Department Justice, retains his 
domicil the state from which 
came, where has all times 
word and act maintained 
domicil was that state, and has re- 
peatedly declared his intention 
turn thereto the expiration his 
public service the District. 

Annotation: Change domicil 
public employee. 129 ALR 
1382. 


Homestead abandonment ab- 
sence wife enforced act hus- 
196 478, 129 ALR 295, was held 
that homestead rights are not aban- 
doned the conduct wife 
leaving her husband because his 
cruelty her, and, taking with her 
the only child then living home, 
going distant state, remaining 
there for period seven years prior 
the husband’s death, without ever 
communicating with him, and for 
period three years after his death, 
where the husband continues live 
the property, there divorce 
does not acquire any separate home 
domicil, the marital status con- 
tinues the time the 
death, and the wife and child have 
the privilege returning home 
any time. 

Annotation: Loss homestead 
rights wife through absence en- 
forced act husband. 129 ALR 
305. 


Injunction violation zoning 
ordinance. Momeier McAlister, 
193 422, 737, 129 ALR 
880, was held that private in- 
dividual who sustains special dam- 
ages result another’s violation 
zoning ordinance may maintain 
action equity enjoin such 
violation. 


Annotation: Injunction remedy 


for violation zoning 
129 ALR 885. 
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his 


HEAD/LINING THE FIRST 
his 
Oo 
ALR National Labor Relations Board Curbed. 
(See Ed. Adv. 1.) 
Employer Must Not Assist Particular Labor Union 
S- 
Res Adjudicata Unconstitutional Some Class Suit 
Cases. (See Ed. Adv. Op. 11.) 
his 
her Partner Entitled Income Tax Deductions. 
lome, (See 85 L. Ed. Adv. Op. p. 16.) 
Undistributable Profits Taxable Under Undistributed 
ever Profits Law. (See Ed. Adv. Op. 21.) 
for 
leath, Profits from Farm Loan Bonds Taxable. 
» live (See 85 L. Ed. Adv. Op. p. 25.) 
Notice Registered Mail Contractor Unpaid 
home Claim Not Essential. (See Ed. Adv. Op. 32.) 
con- 
Amendment Return after Statutory 
have Date Not Effective. (See Ed. Adv. Op. 35.) 
Puerto Rico Sales Tax Oil Valid. 
(See Ed. Adv. Op. 85.) 
en- 
ALR Withdrawal Foreign Corporation Does Not Abate 
Privilege Tax. (See Ed. Adv. Op. 42.) 
oning 
These cases decided one opinion day, November, 12, 1940, prove the 
interesting and valuable nature the Supreme Court Case 
dam- Law available Ed. and Ed. Advance Opinions. 
WRITE FOR INFORMATION 
Broad Street, Rochester, 


New York City New York 
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Insurance compulsory automo- 
bile insurance and 
Greenberg Flaherty and Merchants 
Mutual Casualty Co. Mass 
(2d) 683, 129 ALR 846, was 
held that where the failure insured 
compulsory automobile 
surance policy was due the act 
the insurer’s agent inserting the 
wrong address the application and 
the policy, although the error was 
discovered from office records but was 
ignored, the insurer, although the 
cancelation was effective law 
the insured, estopped avail it- 
self the fact cancelation 
against the person injured. 

Annotation: Compulsory 
ance: estoppel indemnity lia- 
bility insurer assert against 
jured person cancelation policy 
that was effective against insured. 
129 ALR 


Insurance hail insurance valued 
policy. Linch Hartford Fire Ins. 
Co. Neb 292 27, 129 ALR 
1063, was held that hail insurance 
policy was construed open 
policy, recovery thereon rest upon 
the actual value the crops dam- 
aged, according the provisions 
the policy. 

Annotation: Construction hail 
insurance policy. 129 ALR 1068. 


Judgment against corporation 
and stockholders officers. Wil- 
472, 129 ALR 1035, was held that 
judgment dismissing suit brought 
minority stockholder suing 
his own right, against corporation, 
its assets its controlling stock- 
holder and officer for the benefit 
another corporation owned such 
majority stockholder and his family, 
and asking for the appointment 
receiver until such time the rights 
the creditors and stockholders 
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the corporation might permanent- 
preserved and for such other and 
further relief the case might re- 
quire, is, notwithstanding the dif- 
ference the relief sought 
fact that the majority stockholder was 
not party the first suit, 
dicata the charge waste and 
the same grievance, brought the 
minority stockholder behalf the 
corporation after 
fully requested its officers take ac- 
tion, against the corporation, the ma- 
jority stockholder, and the corpora- 
tion owned him and his family 
require accounting and readjust- 
ment. 

Annotation: Judgment action 
against corporation res ju- 
dicata action against stock- 
holder officer corporation. 129 
ALR 1041. 


Landlord and Tenant lease and 
option vary space occupied. 
Cassidy Montgomery Ward Co. 
766, was held that provision 
lease that the tenant may, its elec- 
tion, upon specified notice 
landlord its desire so, include 
ditional space the lessor’s building, 
and that the lessor must, within 
specified period after exer- 
cise its right take additional 
space, deliver possession thereof 
the tenant, that case the parties 
cannot agree the fair rental value 
the additional space before ninety 
days prior the date when the land- 
lord deliver possession thereof, 
such value shall fixed arbitra- 
tion, and that within thirty days after 
the determination the arbitrators 
the tenant its election may include 
the additional space the fair rental 
value thus determined, not void for 
uncertainty. 

Annotation: 
tion, and enforceability provision 
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CASE AND 


lease creating reserving option 
election for future enlargement, 
reduction, other variation re- 
gards the premises occupied 
tenant. 129 ALR 772. 


Landlord and Tenant tenant 
invitee. Cohen Davies, Mass 
was held that knowledge the part 
the landlord that the tenant 
apartment accustomed cut across 
grassplot the courtyard instead 
keeping walk leading the 
street, and passive acquiescence 
such use, does not give the tenant 
doing the status invitee. 


Annotation: Liability owner 
occupant premises for injury 
one who falls over obstructions placed 
protect lawn. 129 ALR 740. 


amount expended protect neigh- 
bor’s property. Braun Hamack, 
206 Minn 572, 289 553, 129 ALR 
618, was held that excavating 
landowner cannot recover from the 
owner adjoining burdened land 
sums expended the former brace 
and shore the latter’s property when 
the expenditures were 
tarily, even though excavation could 
not safely carried without such 
precautions and the owner the 
burdened land refused provide nec- 
essary protection. 


Annotation: Right excavating 
landowner recover from adjoining 
owner amount expended former 
prevent subsidence soil col- 
lapse building upon latter’s land, 
recover damages caused such 
subsidence collapse. 129 ALR 623. 


Master and Servant false repre- 
sentations employee physician 
workmen’s compensation. 
Standard 
Corp. 112 (2d) 271, 129 ALR 337, 
was held that false and fraudulent 
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gaged employer care for 
injured whose services the 
employee required the work- 
men’s compensation law accept 
order protect his claim for com- 
pensation, made the employee, 
the nature the latter’s injury, 
consequence which failed file 
claim for workmen’s compensation 
before expiration the period with- 
which filing required, are imput- 
able the employer. 

Annotation: Misstatements em- 
ployee physician under workmen’s 
compensation act imputable em- 
ployer. 129 ALR 344. 


Master and Servant Accounts 
Federal relief waiver and minimum 
wage law. State Oregon rel. 
John Kaser Leonard, 102 
P(2d) 197, 129 ALR 1125, was 
held that payroll statement signed 
workmen Federal relief proj- 
ect under the caption “Received pay- 
ment full” when they receive their 
weekly check from the 
timekeeper constitutes account 
stated precluding them 
wards claiming additional wages 
from the contractor upon the ground 
that the work they did entitled them 
calling for more wages than they ac- 
tually received, especially where the 
wages received were keeping 
with classifications which they them- 
selves had entered upon their daily 
timecards. 


Annotation: Waiver loss stat- 
utory right minimum wage 


labor. 129 ALR 1145. 
Municipal Contracts rate 
wages. Electric Co. Town 


Cascade, Iowa 288 633, 
129 ALR 758, was held that city 
empowered accept gifts subject 
such conditions may attached 
thereto may, consistently with re- 
quirement that public improvement 
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contracted for basis com- 
petitive bidding, incorporate 
specifications minimum wage re- 
uirement fixing rates higher than 
paid local laborers, where such 
requirement will enable the city 
obtain Federal grant, aid the 
improvement, amount ex- 
cess the total labor cost, that the 
minimum wage requirement will not 
add the tax burden. 

Annotation: Power municipal- 
ity fix specific scale wages 
hours for employees contractors 
129 ALR 763. 


New Trial testimony mat- 
ters overheard. Reich Thomp- 
son, 142 (2d) 486, 129 
ALR 795, was held that testimony 
deputy clerk the circuit court 
room adjoining the jury room ad- 
missible the hearing motion 
for new trial the ground that 
one the jurors, whose voice was 
deputy clerk, was prejudiced, where 
does not appear that the deputy 
clerk was acting improperly when 
overheard the discussion the jury 
room. 

Annotation: Testimony affidavit 
one other than juror, who over- 
heard jury’s deliberations, 
able impeach verdict. 129 ALR 
803. 


Pleading complaint action for 
injury. Estabrook Webber Mo- 
tor Co. A(2d) 25, 129 
ALR 1268, was held that declara- 
tion action against dealer who 
sold automobile for 
juries sustained when the automobile 
left the road and turned over, which 
alleges that consequence “cer- 
tain latent the steering 
gear “and also other respects” the 
automobile suddenly became uncon- 
trollable, insufficient failing 
specify what respects the automo- 
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bile was defective, notwithstanding 
also alleges that the defects were 
not and could not become known 
the plaintiff the exercise due 
care and that was not within the 
power the plaintiff specify fur- 
ther what particulars the defend- 
ant was negligent, since the means 
obtaining knowledge inspec- 
tion the automobile after the acci- 
dent was within possession, 
and not alleged that such in- 
spection was undertaken, with nega- 
tive results. 


Annotation: Necessity 
ciency, complaint declaration 
action for injury damage due 
dangerous condition automobile 
particular defects. 129 ALR 1274. 


Search and Seizure evidentiary 
articles. United States America 
Thomson, Same Craig, 113 (2d) 
643, 129 ALR 1291, was held that 
seizure, the course search in- 
cident arrest, business rec- 
one charged with the crime using 
the mails furtherance scheme 
defraud soliciting agents employed 
rendering the papers seized inadmis- 
sible evidence against him. 


Annotation: 
tinction, regards search and sei- 
zure, between papers other arti- 
cles which merely furnish evidence 
crime, and the actual instrumen- 
talities crime. 129 ALR 1296. 


States liability for injury 
member state militia. Gold- 
stein State New York, 281 
396, (2d) 97, 129 ALR 905, 
was held that the state does not ob- 
ligate itself respond damages 
for injuries negligently inflicted 
one member the state militia upon 
another while active service, 
statute waiving the state’s immunity 
from liability for the torts its of- 
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ficers and employees and conferring 
jurisdiction upon the state court 
claims hear and determine all 
claims against the state recover 
damages for injuries caused the 
misfeasance negligence state of- 
ficers employees, since members 
the militia are not officers and em- 
ployees the state and are exempted 
statute from personal liability for 
acts done them the performance 
their duty. 

Annotation: Officers privates 
military service “em- 
ployees” within statute waiving state’s 
immunity from liability for 
129 ALR 911. 


Subrogation rights creditor 
and owner misapplied funds. 
1003, 129 ALR 192, was held that 
one whose property applied oth- 
ers the satisfaction debt en- 
cumbrance subrogated the 
rights the creditor encumbran- 
cer; and subrogation may also al- 
lowed where funds which one 
equitably entitled have been applied 
the payment the debts anoth- 
er. 


Annotation: Right one whose 
property without his consent was 
fraudulently mistakenly applied 
indebtedness for which was not 
creditor’s rights security held 
him. 129 ALR 196. 


Taxes liability executor de- 
cedent’s estate for penalties. Los 
Angeles County Morrison Morri- 
son, Cal (2d) 101 (2d) 470, 129 
ALR 443, was held that dece- 
estate liable the taxing au- 
thority for the penalty imposed for 
the failure neglect the executor 
return property the estate for 
taxation, where statute provides 
that the penalty “shall attach the 
and the estate liable for the 
tax. 
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Annotation: Penalties interest 
incurred because delinquency 
executor, administrator, trustee, 
respect taxes charge against 
him personally against estate. 
ALR 448. 


Trial direction verdict. 
Wilkey State Alabama, 238 Ala 
595, 192 588, 129 ALR 549, was 
held that verdict may not di- 
rected favor one party upon the 
opening statement counsel for the 
other party reason admissions 
made therein. 

Annotation: Direction verdict 
opening statement counsel. 129 
ALR 557. 


Trover administrator’s refusal 
surrender alleged gift. Bradley 
Roe, 282 525, (2d) 35, 129 
ALR 633, was held that the refusal 
temporary administrators, upon 
the demand one claiming owner- 
ship way gift from the decedent 


stock certificate found among the 
decedent’s papers her safe-deposit 
box, surrender such certificate, un- 
til the claimant had established her 
right thereto appropriate proceed- 
ings the surrogate’s court, does not 
temporary administrators been 
ordered the surrogate’s court 
take possession the papers 
safe-deposit box, and had never 
serted any claim ownership over 
the stock certificate, either individual- 
administrators, nor any do- 
minion over except the right 
temporary custody 
mination the question title. 
Annotation: Mere detention 
failure deliver chattels after de- 
mand conversion. 129 ALR 638. 


Trusts grantee’s oral promise 
grantor. Metzger Metzger, 
A(2d) 285. 129 ALR 683, 
was held that generally, proof the 
mere breach oral agreement 
grantee hold trust for, re- 
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convey to, his grantor not sufficient 
establish trust lands where the 
statute frauds requires such trust 
ment. 

Annotation: Grantee’s oral prom- 
ise grantor giving rise trust. 
129 ALR 689. 


Venue residence foreign corpo- 
ration. Shelton Southern Kraft 
Corp. SE(2d) 341, 129 
ALR 1280, was held that foreign 
corporation having its corporate 
ces and business one county does 
not have residence for 
poses another county unless has 
such county both agent and 
for the transaction its cor- 
porate 

Annotation: What constitutes res- 
idence foreign corporation 
county judicial district within state 


venue statute. 129 ALR 1286. 
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Writ and Process breaking and 
entering serve process. State 
Washington Pope, Wash 103 
(2d) 1089, 129 ALR 240, was held 
that forcible entry dwelling 
house for the purpose taking pos- 
session property sought re- 
covered claim and delivery action 
authorized statute which pro- 
vides that the property sought 
concealed building inclosure, 
the sheriff shall publicly demand its 
delivery, and not delivered, 
shall cause the building inclosure 
broken open and take the prop- 
erty into his possession. 


Annotation: construc- 
tion, and application statutes au- 
thorizing public officer break into 
building serve documents proc- 
ess execute process civil pro- 


ceeding. 129 ALR 247. 
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Regret: 
the Presi 
Women 
pective 
Lawyers’ 
regrets 
Clare. 


I'd 
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And 


Alth 


Heave 
somethit 
Spooner 

“That 
man 
vival, 
vered 

bad 
grand 


Whe 
ay qt 
Are 
The 


Regrets. Among the replies received 
the President the National Association 
Women Lawyers invitations sent pros- 
pective members, according the Women 
Lawyers’ Journal, were number polite 
regrets from lawyers with such names 
Clare, Velma, Shirley, Ormie and Gail. 
Jean responded follows: 


I'd practice the Bar, 
I'd win cases, 

Join your league, 

And rising star— 


would not rowdy, 
Although know the Bar, 
Whereat bent the elbow 
And Bourbon straight 


I'd steer course wisely, 
dodge the sandy Bar 

politics, 

Where all the wrecks 

Are near and far, 


There’s just one thing Bar— 
AIN’T SORT WOMAN! 
THE OTHER KIND, 


Heaven Help Him. “If 
anal treaty, what are you going for 
something talk about?” asked Senator 
Spooner Senator Gorman. 


“Oh,” said Gorman, will pro- 


“That,” said Spooner, “reminds the 
man out Wisconsin who went re- 
vival, and was pressed repent. wa- 
vered for time, and finally arose and said: 

I-want repent, and tell how 
bad been, but dassen’t when the 


shouted. 
answered the sinner, 
but ain’t the grand 
—Exchange. 


Bit Erin. certain town Nev- 
ada there was one time justice the 
peace, who had been born the Emerald 
Isle, and whose blunders occasioned many 
smile the better educated members the 
community. 

subpoena had been issued 
court another attend wit- 
ness case where James Smith 
plaintiff, and Isaac Williams al. were the 
defendants. 

Michael Fennessey, the desired witness ap- 
peared court before the trial commenced, 
and during informal preliminary conver- 
sation asked bluntly, “Judge, who the 
wurld ‘et fwat wantin’ 
towld.” 


“Well, exclaimed his hon- 
or, utter amazement, “Oi must say 
surprised that Amirican citizen. 
an’ man orthinary intilligence, should 
not know the manin’ al.! But for the 
the witness an’ any other gintle- 
nin prisint that moight ignorant well 
dirivated from two Latin 
thracted, an’ manes its litheral an’ Amir- 
ican sense, ‘at all, 


The Wrong Man. salesman, seeking 
register small-town hotel, was told there 
were rooms left. “But can’t you manage 
put somewhere?” pleaded. “I'm 
leaving first thing the morning.” 

The night clerk scratched his head. “Well, 
there’s extra cot Colonel 
room,” relented. old customer, 
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and probably wouldn’t mind you tiptoed 
out and didn’t disturb him.” 

fine,” the traveler said. “Just call 
seven. 

The following morning, bright and early, 
crept out the room and hurried down 
pay his bill. his surprise, the elevator 
man nodded him politely. “Good morn- 
ing, Colonel Twitchell.” the desk, the 
clerk smiled: “Good morning, Colonel 
Twitchell.” Bewildered, hurried across 
the lobby, past scrub-woman, who looked 
and wished him “Good morning, Colonel 
Taking grip his sanity, 
hailed cab. “To the station!” The driver 
nodded, “O. Colonel Twitchell.” 

the station the ticket agent said, 
ing for the city, Colonel Twitchell?” With 
groan staggered back from the window 
and, for the first time, saw his reflection 
the mirror slot machine. 

“My God,” gasped, “they woke the 
wrong Magazine. 


Res Judicata. (Reputed have been 
actual occurrence several years ago State 
New Mexico.) The charge was murder 
and the date and time the preliminary 
hearing had arrived. Present were all the 
necessary component parts save one—the 
counsel for the State was absent without 
leave. So, having dutifully not patiently, 
whiled away the time set for the postpone- 
ment, the august Justice the Peace pro- 
claimed that someone would move dis- 
miss, the motion would all probability 
received favorably. 

Defendant himself with 
tude, upon same being called for his 
honor, seconded defense motion 
and, being put vote all present 
including the chairman, was adopted unani- 
mously, whereupon the defendant stalked 
forth free and vindicated man. 

Contributor: Wood, 
Santa Fe, 


Double Nothing. B., outstanding 
member the bar, was attending court 
when young attorney made motion that 
was denied the court. The young man 
remonstrated against what thought was 
the wrong ruling the judge. vehement- 
did remonstrate that was fined $10 
for contempt court. older attorney 
took the matter up, and was fined sim- 
ilar sum. Still another, who thought 
stood little better with the judge, endeav- 
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ored straighten the matter out, but, 
too, enriched the coffers the state, 
paying “ten spot” for contempt. 

was then seen rise his seat and 
advance the clerk’s desk. Taking his. long 
pocketbook from his pocket, took out two 
$10 bills and laid them the desk. 

“What that for?” said the court. 

want you distinctly understand,” 
said he, “that have just twice 
contempt for this court any man 
here, and paying for 


Difference Him. the close 
State’s evidence the case old colored 
man who was being tried and had attor- 
ney, the judge asked, “Old man, you 
have any evidence offer?” 

don’t hardly know, jus don't 
know what do,” replied. 

“Maybe you want make motion, 
you?” inquired the judge. 

Prompted nearby attorney “move 
for non-suit,” rose and stated, 
moves for non-sense.” 

Peals laughter followed, but had 
ried 

The judge dictated this entry the clerk: 
“Let the record show that the close the 
State’s evidence the defendant, appearing 
propria personam, moved the Court for judg- 
ment Nonsense, which said motion was 
duly allowed the Court.” 

Contributor: Gilbert Medlin, 
Fairmont, 


Can You Translate? 
studious middle-aged shorthand reporter 
the federai building who prides himself 
his knowledge Latin, tried his hand 
translation today—and his face still 

Elmer Niskinnon, secretary 
Judge Paul Jones, handed the following 
Gabriel, who works adjacent office: 


cibille, ergo 
Fortibusses erow, 

nobile, themis trux 
Civates inem, causen dux.” 


While Gabriel helpfully searched for Latin 
roots, Niskinnon translated rapidly: 


“Oh, see, Billie! See go, 
Forty busses row, 
Oh, no, Billie, them trucks— 
Contributor: Cleveland Smith, 
Coronado, Cal. 
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Give Him Time. First Lawyer: “How 
your son getting along 
Second Lawyer: “Fairly well. far 


has made triple and two singles pinch 
hitter.” 


Preciseness. Question: You were married 
Honolula, Hawaii, the day 
April, 1931? 


The Court: What you call that place? 


Mr. Honolulu. 
Court: Oh. 
Mr. Honolulu; what you call it, 


honor? 
Court: thought you said Honolula. 
Mr. Well, when get very dig- 
nified court say Honolulu. little 
slipshod, know your honor will pardon me. 
Contributor: Finley, 
Honolulu, Hawaii. 


Strictly Mercenary. attorney the 
Columbus Bar, recently desired 
against one his clients, and wrote let- 
ter the justice the peace another 
county, enclosing stamp asking for infor- 
mation. postal card was received an- 
swer his letter which read: 

“Yours making inquiries received and 
reply would say, time valuable this 
season the year, besides spring fever 
very prevalent and fishing good. you 
should enclose dollar bill, 
ulate some. paid lawyer two dollars 
once for answering very brief question.” 


Only Daydreams. ‘They tell about the 
lawyer’s stenographer who thought she had 
insomnia because she woke two three 
times every day. 


Gone Hell. Monte Proser told the yarn 
about the young man who inherited his 
father’s railroad after the old man’s death. 
The old gent had been mean, tough skin- 
flint, cordially hated all his employees, 
and the road had gone pot during his 
regime. his first inspection trip, the 
son arrived junction his private car, 
and car tonk began hammering 
wheels his train. 

“What you think this asked 
the worker. 

“Good enough for the rails rides on,” 
was the ambiguous reply. 

“Well, how about the rails?” pressed the 
new president. 
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“Rotten,” cracked 

“Say, you know who talking to?” 
asked the indignant son. 

“Sure, the president the 
knew your father when was president, 
and he’s going president again.” 

“What you mean?” was the astonished 
query. “Don’t you know 

know yer old man’s dead, and the 
going hell, Magazine. 


The Witness. The case was will con- 
test tried the court Judge Lewis How- 
ell Smith. The litigants and witnesses, 
well least one counsel looked though 
they had been selected director play 
comedy courtroom scene motion pic- 
ture. The testimony adduced had been vol- 
uminous and conflicting, most very 
little effect determining the 
volved. Another witness was called for the 
contestants. After his name had been called 
several times with increasing loudness 
aroused himself from the seat which 
was slumped, and 
steadily the stand. His whole appear- 
ance was bedraggled and 
clothes conglomeration wrinkles, holes 
and patches. night-court lineup de- 
fendants would have passed unnoticed, 
typical was the derelicts who recur- 
rently appear there, having 
ously liquids ranging low price but 
high alcoholic content. rod-like object 
wrapped wrinkled brown paper protrud- 
about foot from his hip pocket. After 
being sworn seated himself the box. 
still blinking though not yet fully awake. 
Then sudden realization seemed dawn. 
reached quickly his mouth and ex- 
tracted very complete set false teeth and 
slipped them his coat pocket. grinned 
good-naturedly and little sheepishly with- 
al, then turning aside the court, re- 


marked: “Jush got talk 
with yet.” 
The Court: “Is that what got 


your other pocket? (indicating the 
hip pocket from which the elongated object 
still protruded). 

The Witness: “No. Thish wrench, 
wrapping the object which proved 
good sized monkey wrench). 

The Court: “You are instructed keep 
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out the machinery. 
men.” 
Contributor: 


Proceed, gentle- 


Walter Martin, 
Los Angeles, Calif. 


Plain English. The following was 
addressed attorney from one his 
clients: 

writing again only sure that 
you heard from and did see her after 
she died and will there same thing 
dont happen me.” 

Contributor: Leon Bass. 
Belzoni, Miss. 


The Truth Any Cost. Says postcard 
from truth-telling partner expensive 
time; wish could afford it.” 


How Catch Fish 


Come, all you disciples Walton, 
You plunkers and fishin’ fools, 
All you who fish the almanac 
set printed rules, 
Come gather around your teacher 
you did days yore, 
While, out the wisdom sixty years, 
expound some fishing lore. 


There are many rules and precepts, 
your fishing creel you’d pack, 
Some fish the moon, some the wind 
signs the zodiac. 
Some favor barnyard hackle, 
flies, either wet dry, 
Some are content with piece pork 
some poor fish’s eye. 


Some choose fish the morning. 
Some when twilight falls, 

Some favor waters smooth 
And some like day 

Some like rod that’s long and slim. 

While others stick long cane pole 
That reaches from here there. 


Now have learned the secret, 
never has failed me, yet; 
Take advice and follow 
When you fishing trip. 
success you’d inviting, 
Bear this mind, fish only when 
And where the fish are biting. 


Poet. 
—Lou Kramer Publications. 
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Too Many Cooks. 
counsel the 53rd lawyer has had 
these problems. When add the fact that 
during large portion the time these 
matters have been handled plaintiff, who 
not attorney, one not surprised that 
Motor Car Co. (1937) Supp. 385. 


High Society. face seems familiar 
Have ever met you before?” 

“Possibly. been warden the peni- 
tentiary for the past years and had 
charge the poorhouse before that.” 

—From The Rail. 


Coaxing Avail. Not long ago 
jury went out early the day simple 
case, and when came near the time for 
the jury adjourn, his honor sent for the 
jury, and asked the foreman they required 
any further instruction. “We need 
struction, your Honor,” replied the foreman, 
“but here are eleven pig-headed men 
agree anything.” 


Food for Thought. 
you like your rice?” 

Old Maid Stenographer: “Thrown 
young man, thrown me.” 


Waiter: “How 


Only Opinion. lawyer was 
ing case involving question damage 
machinery. The layman testifying for the 
plaintiff, means expert this field, 
aroused the defending lawyer object 
his testimony mere opinion, point which 
the judge conceded favor the 
the close the case, the at- 
torney moved for judgment his favor, 
the judge was slow acquiesce, said law- 
yer offered produce copy the opinion 
which was carrying his brief case. 
that point, the judge seemed realize the 
weight the conclusion and with expres 
sion great relief answered: “That won't 
necessary. After all, it’s only opinion 
and therefore, incompetent. You'll have 
ahead with your case.” 

Contributor: Britton Young, 
Norwalk, Ohio. 


Modern Comeback. “Look here, wait- 
er, been waiting over hour. 
How come?” 

help mum; this isn’t the Divorce 
Court.” 

—Cosgrove’s Magazine. 
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This work has been the standard for 
half century. Former editions were 
known CRIMINAL 
TRIAL BRIEF. 


The new edition has been completely 
rewritten and rearranged, and now 
real, up-to-the-minute treatise 
CRIMINAL PRACTICE, equal 
value either the prosecution the 
defense. This text real time saver. 
exhaustive Index rounds out the 


The evidentiary material contained 
former editions, arranged 
alphabetical topics, has been rear- 
ranged appear series chap- 
ters dealing with the customary broad 
subjects into which discussion 
evidence divided. the original 
list specific topics the reviser has 
added numerous other subjects evi- 
dence, order round out series 
chapters devoted such subjects 
Presumptions and Burden Proof, 
Elements Offense, Proof Defen- 
ses, Substitutes for Testimony, Real 
ments, Circumstantial Evidence, Opin- 
ion Evidence, etc. 


Complete one large volume 
over 1500 pages. Price $15.00 
delivered. 


THE LAWYERS CO-OP. PUBLISHING CO., Rochester, 
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CASE AND 

Speak for Yourself, John. Court: 
your husband, Miles Standish, whom you 
are suing for divorce, any relation Miles 
Standish who came over the Mayflower? 


back. 
Attorney: had hard time keeping 
woman, too. 
The Court: They had hard times those 
days. 
Contributor: Leslie Finley, 


Honolulu, Hawaii. 


President Preferred. Daniel Webster was 
making journey, and, usual, was not 
provided with The important 
things life engrossed his attention com- 
pletely, and rendered him careless money 
matters. When collected fee often 
laid between the leaves his law books, 
and there great deal was found after 
his death. That was why seldom had 
any money his pockets. Mr. Webster was 
talking earnestly with some friends when 
the time for collecting fares came. His re- 
missness the matter was generally known, 
for before the conductor began his trip, 
had been told the baggage-car that 
would have skip Mr. Webster: had 
first scoffed the idea, and then had laid 
bet that would get his fare put him 
off. 

“Some conductors may let him off,” de- 
clared, boastfully: “but he’s more 
than any other man.” 

Whereupon sauntered down the 
calling “Fares!” with probably 
ordinary peremptoriness. Mr. Webster con- 
tinued talking, while the others gave 
their tickets. The conductor hesitated 
moment and then said “Fares!” 
again. Mr. Webster continued talk. 

The conductor then touched him the 
arm and said, “Your ticket, Then Mr. 
Webster turned his famous eyes upon the 
man. “Do you know the president this 
railroad?” asked. 

“No, sir!” replied the conductor. 

“Well, continued Mr. Webster. 
friend mine, and will settle with 
Tales. 


Lawyer: “When was little 
boy your age didn’t tell fibs.” 

Youngster: “Well, sir, how old were you 
when you started?” 


Forty-eight 


COMMENT 


attorney the following: 
Dear Sir: 

would like have you give 
band’s address going the “Court 
Mystic Relations” this week the two 
dollars that giving isn’t enough, 

Contributor: Walter Bednarski, 
Chicago, 


Startling Statement. not enough 
compensation for broken neck.” Kelly, 
Stacey State Industrial Accident Com- 
mission (1933) 145 Ore 195, (2d) 1092. 

Negligence. Policeman: “How did you 
happen hit the other car?” 

Motorist: “It really was 
She fell asleep the back seat.” 


Another “Believe Not.” Below 
application for license, claimed 
have been received the McPherson Coun- 
ty, Kansas, Commissioners: 

“Dear Sir: 

Eye wood like two open 
this cittie, Eye woant sel too know boddie 
lest than yrs aige and too fee mails 
tall. Eye shure will run furst class barr 
wid tuffs aloud. Eye clothes amid 
knight. What the liesense kost? Rite 
east fill stashun for fact actshun. 

know loud plaise, just 
pieceful Magazine. 

Digest Proposition. 175 Minn 368, 
430: 

“Village ordinance wherein dog domi- 
ciled has application” etc., 


Audacity. Law Instructor (to student 
ting near another who has gone sleep dur- 
ing lecture): “Wake him up.” 

Student: “Wake him 
put him Motorist. 


You 


Truth Not Strange. Lawyer: “Have 
you book called the Master Wom- 

Librarian: “The fiction department 
the next aisle.” 

Hit Tune Dark Lawyer: “Where 
did you get the black eye?” 

night and was struck the beauty the 
place.” 
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BOOKLETS 


reprint the annotation 129 A.L.R. 

Training and Service Acts” 

or 


nough 


reprint the annotation 130 A.L.R. 


and Sailors Civil Relief 


THESE annotations contain complete text and index 
the current acts together with helpful annotations. 


These are excellent examples the timely subjects covered 
the 13,000 annotations AMERICAN LAW 
REPORTS. 

mails 

barr time goes and cases begin arise under these new 


laws the A.L.R. Blue Book service and the A.L.R. system 

supplemental annotations will keep the A.L.R. user al- 
ways date these well each the 13,000 anno- 
tations A.L.R. 


just 


While they last, this get-acquainted offer entitles each 
attorney his choice either these two annotations 
reprinted convenient size. request your letterhead 
addressed either publisher will bring you your copy. 


THE LAWYERS PUBLISHING 
Broad St., New York City Rochester, 


BANCROFT-WHITNEY CO. 
200 McAllister St., San Francisco, Calif. 
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THAT NEXT SET REPORTS WILL 


Notes Edition 


SUPREME COURT REPORTS 


investigation discloses that your local 


cite Reports their opinions more 
quently than any cases except their own 


you see the references Ed. the 
annotations the Annotated Reports 


able annotations Ed. which cite 
local cases. 


eeeyou are shown the approved way finding 
state cases through the use Rose’s 


WILL FORWARD WITHOUT OBLIGATION 


INFORMATION SHOWING WHY ED. HAS 
“The Service Set Since 1882.” 
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